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Foreclosure Issues in Vertical Healthcare Mergers

James F. Nieberding, Ph.D.*

There has been an increase in consolidation and vertical integration in the U.S. healthcare industry.
For example, one study found that the number of physicians in healthcare providers that have
vertically integrated with hospitals has doubled in the past decade, a trend that is expected to
continue with an increasing number of Medicare beneficiaries being directly affected by this vertical
integration.! Another stated that the percentage of primary care physicians working in practices
owned by a hospital or health system has risen dramatically in recent years, increasing by 57% over
the period from 2010 to 2016.? And, an April 2024 report found that as of 2022, 58.5% of physician
practices were owned by hospitals/health systems (or other downstream corporate entities),
continuing a decade-long trend away from private practice.’

This consolidation and vertical integration in U.S. healthcare has been met with increased
scrutiny from policymakers and antitrust agencies.* The focus on acquisitions involving hospital
systems, large insurance companies, health care providers (e.g., physician groups), and pharmacy
benefit managers (PBMs) has resulted in high-profile merger investigations and enforcement actions.
One area of increased antitrust concern involves the consolidation of upstream healthcare providers
with downstream hospitals or large insurance companies into vertically-integrated health systems.

Vertical mergers involve the combination of businesses that operate in different levels of a
multi-step supply chain (e.g., a merger between an upstream supplier of an input and a downstream
firm that purchases it).> Post merger, the new vertically-integrated firm participates in multiple
stages of the supply/production chain. Vertical transactions in the healthcare marketplace similarly
combine businesses operating at different levels of the healthcare supply chain. These may take the
form of downstream hospital systems or health insurance companies merging with or acquiring

independent upstream physician groups/practices, healthcare providers, or home health agencies. It
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is often the case that prior to such an acquisition, the upstream business being acquired is a
competitor to an upstream business already owned by the downstream buyer.

This article reviews antitrust issues involving vertical foreclosure that are applicable in the
healthcare industry. It then discusses their relevance to merger reviews involving UnitedHealth
Group Inc.’s acquisition of DaVita Medical Group (completed in 2019), UnitedHealth Group Inc.’s
acquisition of Amedisys (recently cleared by antitrust officials with divestitures), and the vertical

integration of health insurers (or other entities) and PBMs.

L Antitrust Issues of Vertical Mergers

Vertical mergers can harm competition if the newly merged firm has the ability and incentive
to reduce or eliminate rival firms’ access to upstream inputs or downstream customers/markets.
Competitive concerns are amplified if the transaction serves to enhance or entrench the market
power of the new firm’s upstream or downstream business.® The economics of anticompetitive
foreclosure, including the effect of a vertical merger between an upstream and downstream business,
have been described and developed over decades of research.” Anticompetitive foreclosure can occur
when a new vertically integrated firm either reduces or eliminates other downstream firms’ access to
an upstream input needed to effectively compete in the downstream market. This so-called “input
foreclosure” will raise these downstream firms’ costs or cause them to seek alternative input
suppliers. In particular, input foreclosure arises when the newly merged firm’s upstream business
either completely stops supplying a key input to competing downstream firms (complete input
foreclosure), or continues to do so but at a higher price or on less favorable terms compared to the
pre-merger situation (partial input foreclosure). This kind of foreclosure is a raising-rivals-cost
strategy and it can disadvantage downstream rivals of the newly merged firm. The incentive to
engage in input foreclosure increases the more the downstream business of the newly merged firm

benefits from sales lost by foreclosed downstream rivals.
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Vertical foreclosure also can occur when the downstream business of the newly merged firm
reduces or eliminates access of upstream firms to the downstream business’ customers or markets.
This so-called “customer foreclosure” may allow the downstream business of the newly merged firm
to disadvantage rivals to its upstream business by refusing to buy — or reducing its purchases of —
inputs from these upstream rivals, possibly impacting their ability to effectively compete. One
scenario is that post-merger, the downstream business of the merged firm only buys inputs from its
upstream business and stops purchasing inputs completely from upstream competitors (total
customer foreclosure). Another is that the downstream business of the merged firm significantly
decreases purchases from upstream competitors (or otherwise disadvantages them) thereby reducing
their sales opportunities (partial customer foreclosure).

An additional concern in the literature regarding a vertical merger is that it may reduce
future horizontal competition if the merger eliminates or diminishes the incentive for one of the
merging firms to enter the business that is either upstream or downstream of its current position.
Another concern relates to a vertical merger forming a barrier to entry to future firms in one or both
of the upstream and downstream markets. For example, vertical integration may present an entry
barrier to the downstream market if upstream foreclosure confers a cost advantage on the vertically-
integrated firm. Potential entrants may also face higher costs of entry if they have to enter at more

than one level of the supply chain in order to effectively compete with the newly merged firm.

The potential anticompetitive effects of vertical integration can be mitigated or offset by
potential merger-specific efficiencies and cost savings. For example, if there is existing market
power upstream, a vertical merger that allows the integrated firm to obtain inputs at a lower cost can
eliminate double marginalization which can be beneficial for consumers and efficiency. Vertical
integration also can solve problems associated with inefficient input substitution, as well as enable

the merged firm to realize economies of scope, facilitate synergies, and save on transactions costs.®
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The anticompetitive effects of a vertical merger depend on the credibility of the theory of

harm due to foreclosure. If foreclosure is not credible, then increasing vertical integration is likely to

be efficiency enhancing and lead to lower prices. If foreclosure is a valid concern, then harm to

competition must dominate any efficiency benefits for the vertical integration to be welfare reducing.

II.

Vertical Foreclosure in the Healthcare Industry

The rise in vertical integration in the U.S. healthcare industry has raised concerns about market

foreclosure.’ For example, large hospital systems that acquire upstream physician practices may

steer patient demand toward their own downstream hospital services and away from rival hospitals,

or large insurance companies acquiring upstream healthcare providers may steer demand toward

their own downstream insurance networks. Figure 1 presents a simplified diagram illustrating how
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input and customer foreclosure can arise in vertical mergers in the healthcare industry.'? Here, Firm
F (denoted by the solid box) is a vertically integrated firm comprised of an upstream healthcare
practice (Provider 1) and a downstream health plan (Health Plan 1).!! In this industry, the upstream
healthcare providers produce the services, the downstream health insurers offer a bundle of upstream
products via their health plans, and consumers purchase their preferred plan which gives them access
to the provider network within the chosen plan.

Suppose Firm F proposes to acquire upstream healthcare practice Provider 2, a popular
healthcare provider. This transaction is denoted by the hashed shape. In this context, the potential for
input foreclosure might arise if post-merger, two things were to happen: (a) Firm F no longer
allowed Provider 2 to participate in the competing downstream insurance networks offered by
Health Plans 2 and 3, and (b) contracting with Provider 3 is not sufficient to enable Health Plans 2
and 3 to compete in the downstream market. This could lessen the attractiveness of Health Plans 2
and 3 to insureds, perhaps driving some of them to enroll with Firm F’s Health Planl. The potential
for input foreclosure would also be present if Firm F were to allow Provider 2 to participate in the
competing downstream networks offered by Health Plans 2 and 3, but at higher contracted
reimbursement rates. For example, input foreclosure also might result if post-merger, (a) Provider 2
charges Health Plans 2 and 3 higher reimbursement rates, and (b) Health Plans 2 and 3 have
substantially inferior alternatives such that they must pay those higher rates to Provider 2. This could
force Health Plans 2 and 3 to raise premiums, thereby making them less competitive with Firm F and
Health Plan 1. Either type of vertical input foreclosure could decrease the pre-merger horizontal
competition among Health Plans 1, 2, and 3, possibly raising prices to insurance customers. Input
foreclosure is represented by the two dashed arrows in Figure 1.

Customer foreclosure could arise post-merger if Health Plan 1 no longer included a

competing upstream healthcare provider (such as Provider 3) in its insurance network. Because
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Provider 3 would no longer be in Health Plan 1’s insurance network, this might cause some of
Provider 3’s patients to switch to healthcare providers under contract with Health Plan 1 (i.e.,
Providers 1 and 2), perhaps reinforcing the market power of Firm F. Moreover, if Provider 3
becomes less of a competitive force post-merger, the transaction could further reduce the pre-merger
upstream competition among Providers 1,2, and 3 over and above having Provider 2 removed as an
independent healthcare provider. This may result in higher prices for patients of these healthcare
providers. Customer foreclosure is represented by one dark arrow in Figure 1.

The literature recognizes that successful input and customer foreclosure depends on several
factors. Specifically, foreclosure will likely be more anticompetitive if 1) the market shares of the
merging upstream and downstream businesses in the geographic and product markets are relatively
high; 2) there are few (if any) viable and readily available outside options for downstream firms to
source the foreclosed input or for upstream firms to sell the foreclosed input; 3) the merged firm has
the ability and incentive (i.e., it is feasible and profitable) to engage is such foreclosure based on the
relevant margins and the volume of business diverted to it from foreclosed rivals, and 4) the
expected or likely anticompetitive effects outweighed the expected or likely cost savings and/or
other procompetitive effects.

There also are recognized potential benefits associated with vertical integration in the
healthcare industry such as eliminating double marginalization and duplicative costs, providing
incentives for increased investment, realizing benefits of quality-of-care coordination, aligning
incentives within the vertical chain to achieve operational efficiencies, and generating economies of
scale or scope.!? The analysis of the ability and incentive of a vertical merger to likely result in
anticompetitive foreclosure, as well as the weighing of potential anticompetitive effects against

potential efficiencies, needs to be empirically investigated on a case-by-case basis.
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III. Examples of Healthcare Mergers that Raised Vertical Foreclosure Issues
Three transactions reviewed by U.S. antitrust regulators involving the health insurance industry are
discussed next. These acquisitions involved upstream physician groups, home healthcare/hospice
providers, and PBMs. Each featured the type of vertical foreclosure issues discussed in this paper as
a theory of potential competitive harm.

a. Health Insurer Acquisitions of Physician Groups
UnitedHealth Group Inc. (“UHG”), the largest U.S. health-services company by revenue, announced
in December 2017 that it would acquire DaVita Medical Group (“DMG”), a large physician
network. This acquisition raised both horizonal and vertical antitrust issues in the relevant product
and geographic markets identified by the FTC.! In Las Vegas, UHG was described as a vertically
integrated health insurer marketing/selling downstream health insurance plans while also employing
upstream physicians/specialists through its Optum business. DMG also employed or affiliated with
many upstream physicians/specialists in the Las Vegas area. In particular, the FTC alleged that
DMG and UHG’s Optum were the two largest providers of upstream managed care provider
organization (“MCPQ”) services to downstream Medicare Advantage (“MA”) health insurers in the
Las Vegas area. These health insurers needed to contract with MCPOs, like those of UHG’s Optum
business and DMG, to create a “marketable” network of healthcare providers for their enrollees.

The FTC claimed that UHG’s vertical merger with DMG would eliminate horizontal
competition in Las Vegas between the parties’ upstream MCPOs (like Providers 1 and 2 in Figure 1)
that participated in downstream MA insurers’ networks. The FTC claimed that this upstream MCPO
competition had spurred each firm to provide more attractive, lower-cost options for downstream
MA insurers, and that the proposed merger would diminish this pre-merger upstream competition.

The FTC also alleged that the post-merger combination of UHG and DaVita’s MCPO’s for MA
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members in Las Vegas would result in an 80% market share, resulting in a highly concentrated
upstream market.

The FTC also raised vertical foreclosure concerns regarding UHG’s downstream health
insurance plans, noting that its MA plans had over 50% market share in the Las Vegas area. The
FTC alleged that because the merger would lead to input foreclosure by giving UHG control over
DaVita’s (upstream) physician group (like Provider 2 in Figure 1), this “competitively
significant input” would not be available for rival downstream insurers to UHG offering MA plans
in Las Vegas (like Health Plans 2 and 3 in Figure 1), or only available on less favorable terms. That
is, the FTC alleged that UHG could have negotiated higher rates with rival MA plans (i.e., a raising-
rivals’-costs strategy due to partial input foreclosure), or have refused to contract with them
altogether (i.e., complete input foreclosure), thereby reducing competition in the provision of MA
plans in the Las Vegas area. The FTC also alleged that post-merger, the combined company would
have a greater ability and incentive to raise its own MA rates and/or have reduced incentive to
improve the quality and benefits of its MA plans. While the FTC initially challenged this merger, it
entered into a Consent Agreement in 2019 allowing it but with divestitures in Nevada.

b. Health Insurer Acquisitions of Home Health Care and Hospice Providers
Another proposed transaction in the healthcare industry that also raised foreclosure concerns

involves (forward) vertical integration into home health agencies. In February 2023, UHG acquired
LHC Group, a nationwide home health and hospice provider, which joined UHG’s upstream health
services division Optum. This transaction was not challenged by antitrust agencies presumably
because UHG was not present in the home health and hospice marketplace at that time.'* In June
2023, UHG announced plans to acquire Amedisys, another nationwide home health and hospice
service provider (this is like the transaction described in Figure 1). On November 12, 2024, the US

DOJ’s Antitrust Division and the state Attorneys General (AG) of Maryland, Illinois, New Jersey,
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and New York filed a complaint challenging the transaction, alleging that the pre-merger competition
between UHG’s LHC (part of Optum) and Amedisys in “hundreds of local markets across America”
would be eliminated. !> Amedisys initially moved to dismiss the complaint citing a failure to properly
define the geographic markets in which anticompetitive effects might occur regarding home health
and hospice providers.'® The merging parties subsequently dropped this motion after the DOJ and
state AGs provided more detail about the geographic markets where competition allegedly would be
affected by the proposed transaction.!” On August 7, 2025, the DOJ announced a Proposed Final
Judgement allowing UHG’s acquisition of Amedisys but requiring the companies to sell at least 164
facilities across 19 states. '8

The DOJ’s theory of harm centered on the horizontal upstream pre-merger competition
between Optum’s LHC Group and Amedisys that would be impacted post-merger (like the pre-
merger competition between Providers 1 and 2 in Figure 1). However, the framework presented in
Figure 1 also suggests several vertical foreclosure possibilities of the UHG-Amedisys transaction
similar to those in the UHG-DMG transaction. For example, one vertical concern could be partial or
complete input foreclosure if Amedisys (Provider 2 in Figure 1) harms downstream competition
post-merger by either cutting off access or raising reimbursement rates to UHG’s downstream
competitors (Health Plans 2 and 3 in Figure 1) in certain areas. Another concern could revolve
around customer foreclosure in that UHG’s downstream entity (Health Plan 1 in Figure 1) might
only (or predominantly) contract with its own upstream home health and hospice providers (LHC
and Amedisys) post-merger, and no longer deal with unaffiliated upstream entities (such as Provider
3 in Figure 1).

¢. Mergers Involving Health Insurers and PBMs
Vertical foreclosure issues also have arisen in the context of consolidation involving health

insurers and PBMs. PBMs serve as the “middleman” between drug manufacturers/distributors and
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health insurance companies, and their combination into a vertically integrated business is an
increasingly more frequent occurrence.'” One study finds that the share of Medicare Part D
beneficiaries enrolled in an insurance plan that is vertically integrated with a PBM increased from
about 30% to 80% between 2010 and 2018.2° This study summarizes the input and customer
foreclosure concerns when downstream health insurers and upstream PBMs vertically integrate.

Input foreclosure occurs when a PBM owned by an insurer increases the costs or
reduces the quality of its services provided to insurers who compete with its parent
insurer. For example, the PBM could pass through a larger share of manufacturer
rebates to its parent insurer than it passes through to rival insurers. The degree of
input foreclosure depends on the level of competition in the PBM market. If PBM
markets have many competitors, then input foreclosure is less likely as rival health
plans experiencing input foreclosure can switch to one of many standalone PBMs.
However, if PBM markets are highly concentrated then input foreclosure is more
likely as rival plans have limited options to switch to another PBM.

Customer foreclosure, by contrast, occurs when the downstream firm of a merged
entity no longer purchases inputs from its upstream competitors. For instance, when
an insurer and PBM consolidate, the insurer’s health plans will always use services
from its own PBM, thus reducing the potential number of clients for standalone
PBMs. The reduction in the potential customer base could ultimately lead standalone
PBMs to exit the market which would further increase the concentration of PBMs.

Such acquisitions are under increased antitrust scrutiny and the FTC is currently investigating the
competitive impact of vertically integrated PBMs.?!

These foreclosure concerns were at issue when CV'S Health Corp. — which also owned the
country’s largest PBM (Caremark) — sought to acquire Aetna Insurance Inc. in December 2017. The
DOQ)J filed a complaint on October 10, 2018 to enjoin the proposed acquisition while at the same time
proposing a Final Judgment allowing it to proceed if Aetna divested certain lines of business.
Subsequently, numerous public comments were submitted to the DOJ about the proposed Final

Judgment, several claiming that it failed to address the vertical concerns raised by the transaction.?
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The input foreclosure concern was that Aetna’s downstream insurer rivals either would not be
able to access the CVS PBM (which was said to have a national market share of 25%), or would face
higher costs of doing so post-merger. In other words, CVS-Aetna could raise Aetna’s rivals’ costs for
PBM services which would have anticompetitive effects in the downstream insurance market. The
customer foreclosure concern was that upstream rivals to the CVS PBM might be foreclosed from
having Aetna as a customer. Specifically, several comments claimed that by consolidating with
Aetna, CVS would control access to Aetna. This would give the merged firm the ability to cut off
rival PBMs’ access to Aetna’s insurance network thereby impacting competition in the upstream
retail pharmacy and PBM markets.

In rejecting these vertical foreclosure concerns, the DOJ claimed they “investigated the
potential for vertical harms from the merger” and “concluded that vertical harms were unlikely to
occur and did not allege any harm related to vertical concerns in its Complaint.”?* The court also
dismissed concerns related to vertical foreclosure, concluding that Aetna’s rivals had upstream PBM
alternatives other than the CVS PBM, so that “if CVS were to raise its PBM prices, customers like
Wellcare could simply switch to a less expensive PBM or stop contracting for those PBM services
altogether.” The court also stated that if CVS were to raise its PBM prices post-merger, “it would

risk losing PBM market share without disadvantaging Wellcare or other competing insurers at all.”**

IV.  Current State of Policy Guidance on Vertical Foreclosure

In 2020, U.S. antitrust agencies updated their guidance on vertical transactions when the DOJ
and FTC issued the Vertical Merger Guidelines (replacing the 1984 Non-Horizontal Merger
Guidelines), though this was short-lived as the FTC withdrew them the following year. The 2023
Merger Guidelines broadly make reference to vertical foreclosure in Guideline 5, noting that

attention will be given to vertical mergers which involve “important inputs” used by rivals to the
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merged firm, or involve “increase[d] access to rivals’ competitively sensitive information” affecting
their ability to compete.?’

Several matters illustrate the unsettled nature of policy enforcement regarding vertical
mergers. The 2018 AT&T/Time Warner transaction, the first vertical merger litigated to conclusion
by the DOJ since 1977, was allowed to close (upheld by the D.C. Circuit Court of Appeals) and
prominently featured the elimination of double marginalization as a procompetitive justification.?® In
2023, the FTC successfully stopped Illumina, the sole upstream supplier of a popular multi-cancer
early detection test, from acquiring Grail, a downstream firm using this input, as the appellate court
determined the merged company would have the ability and incentive to foreclose Grail’s
downstream rivals and substantially lessen competition in the relevant market. Notably, the court
dismissed Illumina’s claim that the merger would eliminate double marginalization.?’ In February
2025, a federal district court denied the FTC’s efforts to stop Tempur Sealy, the largest (upstream)
mattress manufacturer, from buying Mattress Firm, the largest U.S. (downstream) mattress
retailer.?® The FTC alleged this vertical merger would allow Tempur Sealy to block or limit access
by rival upstream mattress manufacturers to Mattress Firm stores thereby substantially lessening
competition. However, the court did not agree with the FTC’s analysis regarding the merged firm’s
ability and incentive to foreclose competition in a product market limited to “premium mattresses.”
Regarding the healthcare industry, Miller and Hahm (2024) discuss the trend towards increased
vertical integration through mergers and affiliations, particularly between payers (e.g., health
insurers/plans) and providers. These authors state that “[v]ertical mergers will likely represent the
next wave of health care consolidation, but the relatively few Agency enforcement actions provide

only limited guidance on some of the nuances of vertical healthcare transactions.”?
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V. Concluding Remarks

Vertical mergers generally raise fewer antitrust concerns than horizontal ones because they
do not reduce the number of competitors post-merger and have the potential to be procompetitive.
Consequently, proving how foreclosure theories of harm translate into anticompetitive outcomes is
often challenging. The foreclosure issues discussed in this article are ones we should expect to see
going forward as vertical integration continues in the healthcare industry. However, since vertical
mergers do not necessarily provide the ability and/or incentive for foreclosure,*® whether the new
Guidelines or information from recently litigated cases can be used to identify beneficial acquisitions

(i.e., efficiency enhancing) from anticompetitive ones remains to be seen.

* Founder and Principal Consulting Economist of North Coast Economics, LLC (established in 2011).
Nieberding previously was Principal in the Global Competition Policy Group at LECG (Washington DC)
from 1998 through 2010.
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