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A recent article in the Journal of the Patent and Trademark Office Society
discusses the increased use of choice-based conjoint, or CBC, surveys in high-
stakes litigation where claimed damages can exceed $1 billion — noting that it
has been the subject of 15 court decisions in 2021 alone.[1]

In a litigation context, experts frequently use data from CBC surveys to estimate
consumers' willingness to pay, or WTP, for certain product features.

While WTP estimates are used in marketing and business applications to help
firms understand their customers' preferences and price sensitivity, they
increasingly are being used in litigation as part of an expert's damages
methodology.

Choice-Based Conjoint Surveys and Willingness-to-Pay Estimates

Recent cases involving WTP estimates based on CBC surveys include:

The 2020 Nemet v. Volkswagen Group of America Inc. case in the U.S. District Court for the
Northern District of California, in which WTP estimates were calculated for vehicles with defeat
devices;[2]

The 2021 Dennis MacDougall v. American Honda Motor Co. case in the U.S. Court of Appeals for
the Ninth Circuit, in which WTP estimates were calculated for vehicles with defective
transmissions;[3] and

The 2021 Williams v. Apple Inc. case, also in the Northern District of California, in which WTP
estimates were calculated for iCloud storage being partly outsourced versus fully in-house.[4]

This article provides an example of how choice modeling can be used to generate WTP estimates using
data from CBC surveys.[5]

Such surveys are used to evaluate simulated consumer purchase decisions regarding new product
designs, and to evaluate consumers' average WTP for various product attributes.

This technique aids in market research by allowing firms to understand how customers value different
components or features of their products or services. CBC surveys typically show respondents a product
with varying characteristics that highlight price-attribute tradeoffs at different price points, and present
respondents with a series of options asking them to select their preferred one, or none at all.

The survey data can be used to inform firms' pricing decisions, and to generate metrics such as
consumers' average WTP for particular product attributes.

The goal of a CBC survey, where respondents select their choices among competing alternatives, is to
present product profiles in a way that mimics the consumer decision-making process in the actual
marketplace.

By presenting survey respondents with different hypothetical product and attribute scenarios — some of
which include the product characteristic of interest — a CBC survey allows for the determination of so-
called partworths, or the implied valuation of a particular product feature.
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Moreover, statistical analysis of the survey data can provide an estimate of the average WTP for various
product features, as illustrated in the example below.[6]

Experts increasingly are using CBC surveys in consumer class actions to estimate price premiums paid
by buyers due to misrepresented product attributes or undisclosed product defects.

Plaintiffs alleging such false claims typically argue they did not receive the benefit of the bargain
because, but for the challenged conduct, they would have paid a lower price or would not have
purchased the product at issue, or that the product they bought has diminished in value subsequent to
the disclosure of the alleged misrepresentation.

CBC surveys also are used by experts in product liability and patent infringement matters to estimate
consumers' average WTP for the particular product attribute at issue, as well as in antitrust litigation.[7]
[8]

There is concern, however, that CBC surveys and the resulting statistical analyses are being used
improperly in estimating price premiums or WTP in product liability and patent infringement matters.[9]

An Example of Obtaining WTP Estimates From Survey Data

Suppose a survey is conducted to gauge consumers' preferences for various programming features from
a pay-TV provider so as to estimate their average WTP for those features.[10]

In particular, survey respondents are presented with different pricing and programming scenarios for
pay-TV packages. Each scenario has four different combinations of programming, a price and a fifth "no
purchase" option. The respondents then make their choice among these five options.

The observed choices by respondents can be analyzed using discrete-choice regression models, such as
a multinomial or conditional logit model.[11]

These types of models are widely used in modern empirical microeconomics to estimate demand or to
analyze choices made between alternatives, and can be used to infer WTP for individual product
attributes.

In the pay-TV example, the dependent variable in such a discrete-choice model represents the option
preferred — 1 through 5 — for a given scenario by a survey respondent.

A particular type of independent variable used in this analysis is called a dummy variable, which takes
on the value 1 if a certain condition holds and 0 if the condition does not hold.

For example, in coding the survey data, a movie dummy variable is defined as 1 if a particular package
in a given scenario contained premium movie channels; if not, then it is coded as 0.

These independent variables are attributes of the choices faced by the respondents. For example, does
the offered TV package consist of only basic programming pack, or some other combination such as the
basic package plus sports?

In discrete-choice models, the WTP for a certain product feature — or, more precisely, for small
increases in that feature — is calculated as the ratio of the regression coefficient on that characteristic
to the regression coefficient for price.[12]

The basis for this calculation is that, based upon economic principles, each regression coefficient
represents a marginal utility, and the ratio of marginal utilities is known as the marginal rate of
substitution.

The marginal rate of substitution between the product feature of interest and price describes how much
income the consumer would be prepared to forego to obtain more of that feature. Thus, it can be
interpreted as a WTP.

Suppose the regression model in the pay TV example has the following set of independent variables and
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regression results in Table 1:

A dummy variable for whether the offering is from a certain pay TV provider;

A dummy variable for whether the "no choice" option was selected;

Separate dummy variables for whether the offering included the basic offering-only — the base
case — movies-only and sports-only;

Separate dummy variables for whether the offering included the basic offering plus movies, the
basic offering plus sports, movies plus sports, and the basic offering plus movies and sports; and

The price of the package being offered.

The WTP as compared to the price of the basic-package-only option is based on the formula: the
negative of the coefficient on the package dummy divided by the coefficient on the price variable. For
example, for the basic and movie programming package, this is ‑(1.4140)/(-0.0662) = 21.36.

These coefficients are highlighted in Table 1.

Thus, the average consumer is willing to pay up to $21.36 to add the movie channels to the basic
package.

Concluding Remarks

Notwithstanding the ongoing debate regarding the ability of CBC survey data to reliably approximate
real market outcomes for use as a damages methodology in litigation, this technique has been widely
used in marketing, economics and public policy in a variety of settings to elicit information on consumer
preferences, and to inform models of consumer behavior and demand.[13]
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